FAQs for HR-29 (Disclosure of Criminal Convictions During the Application Process)
What is the purpose of this policy?
The purpose of the policy is to prevent applicants for positions with the State of Ohio from being automatically excluded from consideration based solely on a previous criminal conviction without a detailed analysis of the factors surrounding any previous criminal conviction.  This policy is being issued in conjunction with revisions that are being made to the Ohio Civil Service Application.  Questions on the Ohio Civil Service Application that require an applicant to disclose whether they had previously been convicted of a felony will be removed from the Application, effective June 1, 2015.  
Does House Bill 56 change any requirements under HR-29?
No.  The implementation of HB 56 will not change how an agency should be handling questions regarding felony convictions under HR-29.  However, HB 56 does provide an additional restriction on asking about misdemeanor convictions for accessing confidential personal information (CPI) under Ohio Revised Code 1347.15 (H)(1) and/or (H)(2).  Agencies cannot ask about a CPI conviction on the job application or in a supplemental question.  You may ask about a CPI conviction during an initial interview with an applicant or at any point thereafter.
What is the impact on positions currently posted on Ohio Hiring Management System (OHMS) or that will be posted prior to June 1, 2015?
Agencies will need to set all active postings to close by 11:59 pm on May 29, 2015*. The existing job posting template will be inactivated and replaced by a new template that excludes the conviction question. The new template will be available for use on June 1, 2015.  
* OCSEA bargaining unit positions must be posted for ten (10) days.  Therefore, agencies should plan accordingly (i.e., post by May 20 or wait until June 1).
What happens to the conviction category currently visible on the applicant’s OHMS Master Profile?
The conviction category and applicant response will be removed from the OHMS Master Profile. 
Will applications submitted prior to policy implementation still show the conviction question and applicant’s response when the application is printed or viewed in OHMS? 
No.  OHMS will be configured so that question and response will not appear on the application when printed or viewed in NEOGOV.  

Will agencies have a record of an applicant’s response to the conviction question for applications submitted prior to June 1, 2015?   
Yes.  The conviction question and response will be stored with an applicant’s master record and viewable through reports ONLY to those HR users given access to view confidential information in their HR User account.  
Does this policy apply if an applicant applies for a position prior to June 1, 2015 but is not actually hired until after June 1, 2015?
Yes, if an applicant is hired for a position after June 1, 2015, then the policy will be applicable to them.  This would include conducting a criminal background check on an applicant who is a final candidate for the position.  However, if a candidate has been offered a position and it has been accepted, but the start date is after June 1, 2015, the policy does not apply.  
How will I know if an applicant has been previously convicted of a crime?
Agencies will be permitted to ask an applicant about any criminal conviction history during the initial interview with the applicant.  All applicants will also be required to undergo a criminal background check prior to the start of the position.  Applicants may also choose to voluntarily disclose any previous criminal convictions at any time.  
What if there is a federal or state law that prohibits employees convicted of a crime from holding a specific position?  What is my obligation?
There are federal and state laws that prevent employers from employing individuals in certain positions within the State of Ohio who have been convicted of specific criminal offenses.  Prior to posting a position, agencies must determine whether any federal or state law prohibits individuals convicted of certain criminal offenses from holding that position.  Human resources personnel should work with their agency legal counsel to make this determination.  If applicable laws exist, then the agency must include a statement on the posting that individuals convicted of the particular offenses identified by the federal or state law will be automatically disqualified from consideration for the position.  
Is it possible for an applicant to be excluded from employment solely as a result of a prior conviction?
Yes, an applicant may be excluded from employment for a particular position if there is a federal or state law which precludes individuals who have been convicted of certain crimes from holding a specified position.  An applicant can also be excluded based solely on a prior conviction if, following an analysis of the duties of the position and information about the conviction provided by the applicant, a sufficient nexus exists between the conviction and the position to exclude the applicant.

Can I include a list of disqualifying offenses in a supplemental question on the job posting?
For positions in which a federal or state law will prohibit applicants with certain criminal convictions from holding the position, a supplemental statement should be included on the job posting which states the specific law or provision and a list of disqualifying offenses.  Agencies cannot request criminal conviction information from an applicant via a supplemental question on a job posting.
Does this policy mean that I have to hire an applicant if they have a criminal record?
This policy does not give any preference to an applicant with a criminal conviction; it allows the applicant to be evaluated consistently with all other applicants.  The purpose of this policy is to not exclude applicants who have previous criminal convictions based solely on the criminal history of the applicant, when the applicant may otherwise be the best choice for the position.  
When can an applicant’s criminal conviction be discussed?
An agency may inquire about an applicant’s previous criminal convictions during an initial interview with the applicant.
What if an applicant voluntarily discloses that they have been convicted of a criminal offense?  Am I in violation of the policy?
An applicant may voluntarily disclose that they have a prior criminal conviction at any time during the application process.  However, applicants will no longer be required to disclose previous criminal convictions on a job application.  Agencies may not request prior conviction information from an applicant until the initial interview.
Does a guilty plea count as a criminal conviction?
Yes, an applicant who has plead guilty to a criminal charge would have a criminal conviction for purposes of this policy.
Can I ask an applicant about sealed or expunged records?
No, sealed and expunged records should not be requested from an applicant and should not be considered if disclosed, unless a request for such records is required by state or federal law for a specific position.
Can I ask about a misdemeanor conviction for accessing confidential personal information (CPI) under Ohio Revised Code 1347.15 (H)(1) and/or (H)(2) on my job posting or in a supplemental question?
In accordance with House Bill 56, signed into law by Governor John Kasich on December 22, 2015 and effective March 21, 2016, you may not ask about a CPI conviction on the job application or in a supplemental question.  You may ask about a CPI conviction during an initial interview with an applicant or at any point thereafter.  The treatment of CPI conviction questions will be similar to that of felony convictions under HR-29.
What factors should be evaluated prior to the decision to exclude an applicant as a result of a prior criminal conviction?
An agency must consider several factors prior to disqualifying an applicant based on a previous criminal conviction.  These factors may include, but are not limited to:
· Nature of conviction
· Age at which criminal action took place
· Time passed since conviction or release from incarceration
· Evidence demonstrating rehabilitation
· Any mitigating factors
· Any other information the agency determines would be helpful in determining whether applicant should be disqualified from consideration
How do I obtain information from an applicant regarding a previous criminal conviction in order to perform an analysis?
Each agency will need to develop a process in order to obtain the information they believe is necessary to render a complete analysis of an applicant’s previous criminal conviction.  This may include, but will not be limited to, contacting the applicant to inform them of the previous criminal conviction and requesting that the applicant submit any information they would want considered as part of the analysis.  This process may also include gathering additional information during the interview with the applicant through follow-up questions if a previous conviction is revealed.
Do criminal background checks need to be performed on all applicants for a position?
Criminal background checks are only required for applicants selected as final candidates for positions with the State of Ohio.
When is an applicant considered to be a final candidate?
An applicant becomes a final candidate when the agency is prepared to make a conditional offer of employment to the applicant.  A particular job posting could have one or multiple applicants who qualify as final candidates.
When during the posting and selection process must criminal background checks be performed?
Criminal background checks may be performed at any time following the initial interview with the applicant.  However, the criminal background check must be performed prior to the final candidate starting the position.  The applicant must sign a background check authorization form prior to the agency conducting a criminal background check.  
Will applicants be informed that they will need to undergo a criminal background check?
Information should be included on all job postings that final applicants for a position will be required to undergo a criminal background check prior to employment.  Applicants will also be required to sign a background check authorization form prior to the hiring agency beginning a criminal background check on the applicant.
What constitutes a criminal background check?
This policy requires only that a check be performed on a final candidate that searches for any previous felony convictions.  However, it is recommended that agencies supplement the checks performed on applicants which may include reviewing an applicant’s previous addresses and contacting local law enforcement to determine the existence of any criminal record.  
What if my agency did not previously conduct criminal background checks for new hires in certain positions?
All new state employees will be required to undergo a criminal background check prior to the start of employment.  This includes positions which may not have previously required a criminal background check.  
Can an applicant begin employment prior to completion of a criminal background check?
No, an applicant cannot begin work with an agency until the agency has received the results of the applicant’s criminal background check and conducted an analysis of the results.  Agencies that perform additional background checks on an applicant (tax record check, driving history, etc.) may allow an applicant to begin work pending the results of those additional checks.
What if I already conduct a background check for specific positions?  Do I need to change the process?
If you already conducted a criminal background check for a specific position, then you will likely not have to make any changes.  This policy requires background checks to be completed on any applicant selected as a final candidate for a position.  Applicants will not be permitted to start a position until the criminal background check is completed.
What if I performed other checks in addition to a criminal background check (tax records, driving history, etc.)?  Am I still permitted to engage in those additional checks?
This policy does not affect any other checks that may be performed by an agency (tax record check, driving history, social security number, etc.).  Agencies performing additional checks on applicants may continue to do so.  Agencies that did not previously engage in additional checks, in general or for specific positions, will not be required to perform any additional checks other than the criminal background check under this policy.

Do I have to perform a background check on an applicant who is an existing State of Ohio employee?
Yes, all aspects of this policy will apply to existing State of Ohio employees who have applied for other positions with the State of Ohio.  This includes State of Ohio employees who are promoted, apply for a position that may result in a demotion or laterally transfer between agencies or within their current agency.  All such individuals will also be subject to a criminal background check, regardless of whether they were required to undergo a check prior to becoming a State of Ohio employee.
Does this policy apply to bargaining unit employees?
This policy will apply to all applicants, which may include current bargaining unit employees.
Does this policy apply to unclassified hires?
Yes, this policy applies to all applicants, including applicants hired or appointed to an unclassified position.  The current background checks that are performed on unclassified appointments are consistent with this policy and should continue.  
Does this policy apply to current employees who are being reclassified or reassigned to a different classification or position?
No, this policy does not apply to reclassification agreements entered into under an applicable collective bargaining agreement or to reassignment or reclassification of classified exempt employees under the Ohio Revised Code.
Am I required to perform a felony criminal background check on an applicant for an unpaid intern position?
Agencies that are selecting unpaid interns should consult with their legal counsel about performing criminal background checks on applicants for unpaid intern positions due to potential interactions with the Fair Labor Standards Act.
Will this policy affect job classifications which utilize automatic progression?
No, changes in an employee’s job title that occur as a result of automatic progression are not subject to the provisions of this policy as the changes in job title occur without the employee submitting an application for that new position.   
Do I need to perform a criminal background check on an out-of-state applicant?
Yes, HR-29 applies to applicants who may currently reside in another state or country.  You should consult with your background check vendor to determine whether they can conduct criminal background checks for the location in which the applicant resides.  Criminal background checks of such applicants may also require the agency to supplement the criminal background check process by personally requesting and/or reviewing criminal records from the country, state, county, city, etc. in which the applicant is located.  Please see the HR-29 Implementation Guide – http://das.ohio.gov/Portals/0/DASDivisions/HumanResources/Policy/pdf/HR-29%20Implementation%20Guide%20.pdf for additional information and suggestions on performing a criminal background check on an out-of-state applicant. 
What if a background check on an existing State of Ohio employee applicant reveals a criminal conviction that was previously unknown?
A case-by-case analysis of such a situation would need to be done, including an analysis of the factors mentioned in this policy.  Additionally, agency legal counsel should be consulted if this situation occurs.
Do I need to inform an applicant that they have been disqualified due to a criminal conviction?
Yes, an applicant will need to be informed if they are being disqualified due to a previous criminal conviction.  Each agency will be responsible for adopting a process for notifying applicants in such a situation. 
Do applicants have the ability to appeal a disqualification decision based on a criminal conviction?
No, an applicant does not have the ability to appeal a decision to disqualify the applicant from a position as a result of a previous criminal conviction.
If I disqualify an applicant based on a criminal conviction, do I need to follow the guidelines set forth in the Fair Credit Reporting Act?
The Fair Credit Reporting Act (FCRA) requires that employers who use the results of a consumer report or investigative consumer report (which can include criminal background checks, driving record checks, etc.) as the basis for deciding to disqualify someone from employment have certain notification obligations.  These obligations include provision of a pre-adverse action disclosure to an applicant, allowing an applicant the opportunity to dispute the results of a consumer report and provision of an adverse action disclosure if an applicant is ultimately disqualified.  Agencies utilizing an official government database for their criminal background checks (e.g., BCI, LEADS) are not obligated to comply with the FCRA provisions.  However, agencies utilizing third party vendors that are not directly affiliated with a government database (e.g., OPENonline) may be required to provide disclosures in accordance with the FCRA.  If your agency uses a third party vendor to conduct criminal background checks, consult with your legal counsel to determine whether you are obligated to follow the notification provisions set forth in the FCRA.  



[bookmark: _GoBack]What if my agency has not previously performed criminal background checks?  How do I get started?
If an agency did not previously conduct criminal background checks on its new hires, it will need to set up a process to conduct the criminal background check.  While an agency is not required to utilize any one specific source, one possible option that each agency may use is the Ohio Attorney General’s Bureau of Criminal Investigation (“BCI”).  
What does BCI do when conducting a criminal background check?
BCI criminal background checks are based on fingerprints and information provided by the individual upon whom the criminal background check is being performed.  BCI uses this information to search for criminal records related to that individual.  Criminal background checks performed through BCI exclusively focus on records in the state of Ohio.  However, BCI is also capable of performing a criminal background check through the Federal Bureau of Investigation (“FBI”) which checks criminal records in the other 49 states.  Thus, BCI can perform two separate criminal record checks, one for records in Ohio through BCI and one for the remaining 49 states through an FBI check.  The situations when an FBI check may be conducted are limited and agency legal counsel should be consulted prior to requesting an FBI check.  
How do I conduct a criminal background check through BCI?
BCI/FBI criminal background checks are based on fingerprints provided by the individual upon whom the background check is being performed.  If utilizing the services provided by BCI, there are two ways in which applicants can get fingerprinted and submit documentation to BCI.  The first option is to use a WebCheck® system which allows the agency to digitally scan an applicant’s fingerprints onto a computer program.  These prints, along with identifying information, can then be submitted to BCI.  Alternatively, applicants may need to get ink-based fingerprints.  In this situation, agencies will need to provide applicants with information on how to get fingerprinted and submit documentation to BCI.  Please note that if a vendor other than BCI is utilized for a criminal background check that the methods and procedures for conducting the criminal background check could differ.  It is recommended that your consult your criminal background check vendor for information.
What is WebCheck®?
WebCheck® is a computer program purchased from a certified vendor and utilized by BCI that allows agencies to submit criminal background check requests.  The WebCheck® program is typically installed onto a computer and provided to an agency for use.  All WebCheck® systems come with a magnetic strip reader that is used to read driver’s licenses and an electronic fingerprint scanner which digitally scans an applicant’s fingerprints directly onto the computer.  While WebCheck® is monitored by BCI, the program and computer are purchased from a BCI approved vendor.  Additional information can be found on the Ohio Attorney General’s website at http://www.ohioattorneygeneral.gov/Business/Services-for-Business/WebCheck®/Purchasing-WebCheck®-Equipment.  
How long is a BCI criminal background check valid?
Criminal background checks conducted through BCI are valid for one year.  If a criminal background check is requested on an individual who has previously had a check performed within the last year, contact BCI to see if they may be able to provide the requesting agency with a copy of the previous criminal background check.
How much do BCI/FBI criminal background checks cost?
There are two separate costs for BCI and FBI criminal background checks.  BCI criminal background checks cost $22.00 per check.  FBI criminal background checks cost $24.00 per check.  Please note that these prices are only for criminal background checks conducted through the Ohio Attorney General’s BCI program.  Other vendors conducting criminal background checks may charge a different amount for these services.
Can my agency require that applicants pay the cost of a criminal background check?
No, agencies are not permitted to require or allow an applicant to pay for the costs of a criminal background check.  Payment of the costs of the criminal background check cannot be used as a condition of employment.
How quickly will my agency receive criminal background check results?
Typically, criminal background checks submitted through BCI are returned fairly quickly.  Ohio Revised Code 109.572 requires that BCI process a criminal background check request within 30 days of receipt.  However, many results are often returned within 24 hours.  If a criminal background check reveals a possible conviction, then the process may take several weeks while BCI verifies the conviction and identity of the individual.  Other factors that may delay a response include poor fingerprint quality or checks of very common names.  If an agency is using another entity for their criminal background checks, then return time for a criminal background check may be different.
What if my agency does not want to use BCI?  What other options are available?
There are many options available for agencies that may want to use a third party vendor to conduct their criminal background checks (e.g., OPENonline).  Agencies interested in using a third party vendor for criminal background check services should consult with their legal counsel to determine whether the services provided by a particular third party vendor are compliant with this policy and meet the criminal background check requirements of the agency.  
What if my agency already uses another vendor for criminal background checks?  
If an agency already has an agreement or contract with another vendor to provide criminal background checks, then it is likely that no change will be required.  Agencies will not be required to use a specific vendor. 
What if my agency only hires a few individuals each year?  Do I still need to purchase WebCheck® or other criminal background check equipment?  
All agencies must comply with the guidelines of this policy, regardless of how many people that agency hires each year.  In instances where an agency may not be able to afford the cost of criminal background check equipment, that agency should determine if another agency that does possess criminal background check equipment is willing to share their resources.  In such an arrangement, the agency seeking the use of another agency’s equipment would still be responsible for the cost of each criminal background check.  Agencies in this situation will need to work closely with the other agency and agency legal counsel to set up a sharing arrangement.  
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