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ARBITRATOR/ADVOCATE OVERVIEW OF ALTERNATIVE DISPUTE RESOLUTION (ADR)

MEDIATION/CASE REVIEW


Background:

Mediation is a process utilized by the parties to obtain resolution and hear a neutral perspective regarding the relative strengths and weaknesses of their respective positions regarding a particular grievance. Discussions may occur resulting in the withdrawal or settlement of the grievance. All grievances, except those referred to the NTA process, are scheduled for mediation. Either party may waive mediation, but only OCB may waive on behalf of management.  Agency advocates are encouraged to review case(s) with both their union counterparts and the assigned OCB liaison upon notice the case(s) has been scheduled for ADR.


Contractual Language:

	No mediator/arbitrator shall hear a case at both mediation and arbitration unless the parties mutually agree, which is rarely done.
    No taking of oaths or examination of witnesses is permitted.
	Comments by the mediator or settlement offers are not admissible in the subsequent arbitration of the grievance.
	The purpose of mediation is to reach a mutually agreeable resolution of the dispute where possible, and to provide guidance on case merits when resolution is not possible.
· If the grievance remains unresolved, the mediator will provide an oral statement regarding how he/she would rule on the case at arbitration given the facts presented.  Mediators may qualify advisories as based upon presentation of facts at the meeting.
· Oral statements must indicate what contract provision, if any has been violated.
· In order to facilitate resolution subsequent to the mediation, please preface advisories, “Based upon presentation of arbitrability and case merits, there is/is no 

Process:

· With the exception of removal cases, mediation involves issue cases.
· Union should initially present the reason for the issue grievance, management for removal cases.
· Opposing party then presents its arguments as to why the grievance should be denied/granted.
· All parties must limit the scope of the grievance to the issues presented in the grievance and the agency grievance meetings.  Grievances cannot be modified once appealed to ADR.
· Advocates should bring four copies of all documents they wish to present.
· All parties are encouraged to know the full scope of resolution authorization to minimize delay.
· The mediator may ask questions of either party, including settlement possibilities.  Mediators should avoid “nuisance” settlements when no contractual violation has been presented.
· The mediator is contractually permitted to employ all the techniques associated with mediation, including private caucuses with the parties.
· The mediator, along with OCB facilitation will move to issuance of an advisory when resolution cannot be obtained, or the parties have exhausted presentation of relevant information.
· Most cases should be completed within approximately 30 minutes.



ARBITRATOR/ADVOCATE OVERVIEW OF ALTERNATIVE DISPUTE RESOLUTION
NON-TRADITIONAL ARBITRATION (NTA)  


Background:

Fashioned after the grievance mediation model, the non-traditional arbitration (NTA) process is intended to be an efficient and informal approach to bringing final and binding resolution to suspension level disciplinary grievances and specific non-selection cases solely pertaining to minimum qualifications.  Traditional notions of evidence and testimony presentation in an NTA are relaxed in order to facilitate  presentations and  allow for  the  hearing  of  several  cases  in  one  day.  Advocates summarize evidence while providing documents to support central arguments.  When present, witnesses share a narrative of what occurred. The arbitrator is advised to take a more active role and may/will ask questions of the witnesses, the grievant, and advocates.  

Contract Language:

· All suspensions 5 days or fewer and non-selection grievances where the sole issue is whether an employee met the minimum qualifications for the position are automatically scheduled for NTA. Suspension cases will not go to mediation prior to NTA.
· The parties may mutually agree to take other types of issue cases NTA.
· The parties may have one (1) witness each for grievances pertaining to suspensions fewer than three (3) days. Union testimony is limited to either the grievant or the Union witness.
· The parties may have two (2) witnesses each for grievances pertaining to suspensions of three (3) days or more and for grievances pertaining to non-selection grievances.
· The advocates present the argument with or without joint issues, exhibits, and/or stipulations between the parties.
· NTA decisions are not precedent setting except for purposes of progression unless agreed otherwise.

Stipulated Issue

Parties should present a joint stipulated issue. Otherwise, the following defaults apply:
· Disciplinary: Did the grievant receive “x” day suspension/working suspension/fine for just cause? If not, what is the remedy?
· Non-Selection: Did the grievant meet the minimum requirements of “x” classification? If so, what is the remedy?

Stipulated Facts

The parties should present stipulated factual statements if possible.  Otherwise, the following defaults apply:
· Discipline level under consideration;
· Date of issuance;
· Active discipline record.




Joint Documents

Union and management exhibits, parties may present joint documents. Advocates should bring four copies of all documents they wish to present. Otherwise, the following defaults are acceptable joint documents in disciplinary NTA’s:
· Current Collective Bargaining Agreement;
· Agency Discipline grid;
· Grievance form;
· Discipline notice/letter;
· Investigation.

Process:

· Identify what type of case it is to the arbitrator before beginning presentation (e.g., three day suspension – NTA; one day suspension – NTA; non-selection - Mediation, etc.)
· Opening statements in NTA are not traditional, advocate arguments should embedded in the opening; should be brief and to the point.
· All documents presented during the NTA should be shared between the parties prior to the NTA.
· All documents that support the argument should be brought to the arbitrator’s attention either through the opening statement or through witness testimony.
· Parties should determine the need for separation of witnesses. All witnesses will be sworn. The Arbitrator will determine if witnesses will be sworn in as a group or individually.
· Advocates may identify witness qualifications during introduction, and do not need to ask numerous qualifying questions of their witness.
· Parties are generally limited to one direct, one cross, and one re-direct examination of each witness.
· Arbitrators are encouraged to either grant or deny a grievance.  Arbitrators are to avoid modifying a grievance unless such modification is warranted. An arbitrator may modify a discipline, however; any modification to a disciplinary action should be in accordance with that agency’s disciplinary policy and contract.
· A bench decision will be rendered by the arbitrator, who should bring parties back in the room at the conclusion of the hearing to explain his/her decision. Decisions are binding with a brief summary of the rationale behind the decision.  Arbitrators may supplement the decision with an oral explanation of the analysis that led to the decision.
· If a working suspension is grieved, and the grievance is denied or partially granted, the portion that is upheld will be converted to a fine. The employee may also choose a reduction in leave balances in lieu of fine.  When the grievant has insufficient leave balances as selected on the bench decision, a fine will be issued.
· An NTA should take approximately 45-60 minutes for presentation and issuance of decision.



	BENCH DECISION AND AWARD
 NTA

	

ARBITRATOR:
	

HEARING DATE:

	
GRIEVANT:
	
GRIEVANCE #:

	
DEPARTMENT:
	
UNION:

	MANAGEMENT
ADVOCATE:
	UNION
ADVOCATE:

	

ISSUE

	
Was the discipline issued for just cause?            _____ Yes            _____ No

	

	

	

AWARD

	
Briefly Explain:  

	

	

	

	

	

	

	ISSUED AT:
DATE:
	ARBITRATOR’S
SIGNATURE:

	
FOR DENIED WORKING SUSPENSIONS – Grievant’s
Choice Fine               OR Leave Reduction (pick one)
Vacation            Personal             Comp Time               .
	Grievant’s
Signature:





NON-DISCIPLINARY BENCH DECISION
	
ARBITRATOR:
	
HEARING DATE:

	
GRIEVANT:
	
GRIEVANCE #:

	
AGENCY:
	
UNION:

	MANAGEMENT
ADVOCATE:
	UNION
ADVOCATE:

	CURRENT 
CLASSIFICATION:
	GRIEVED
CLASSIFICATION:



	Article 19: Is the grievant performing the duties of the grieved classification more than 20% of the 	time?   Yes No

	Article 17: Does the grievant meet the minimum qualifications of the grieved classification? 
	Yes  No  

	Other:

AWARD
	Article 19: Specify the duties, if any, that must cease being assigned more than 20% (80% if lower) of the time.  


	


	


	


	


	


	


	


	




 DENIED						 			      GRANTED
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