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What it is/What it does:

k& A federal anti-discrimination law that prohibits
employment discrimination based on race,
color, religion, sex, or national origin.

Civil Rights Act of 1964 —
Title VII



Who it covers:

k& All government employers

& And private sector employers employing at
least 15 employees

& Employment agencies

k& Unions having at least 15 members or which
operate hiring halls

Title VII



Protections

& Recruiting, Hiring & Advancement
 Harassment/Hostile Work Environment

& Compensation & Privileges

& Segregation & Classification of Employees

& Retaliation (employees’ right to file complaint)

Title VII



Who does it cover?
& Employees

& Applicants for employment
& Former employees

Title VII



Disparate Treatment

g Claim: The employer treats some
people differently because of their
membership in a particular class that is
protected by statute

v Proof of intent to discriminate is
critical

Types of cases



Disparate Impact

i Claim: A facially neutral employment
practice has a disproportionately
adverse impact on members of a
particular class that is protected by
statute

k& Proof of discriminatory intent is NOT
required

Types of cases



Mixed Motives

& Disparate treatment case in which
illegal discrimination was a motivating
factor but other factors also influenced
adverse action

& Defendant has burden to prove that
same decision would have been made
absent consideration of prohibited
factor

Types of cases



Pattern and Practice

 Claim that discrimination is the
employer’s standard operating
procedure

w Plaintiff alleges systemic
discrimination against a particular
group, not just a specific individual

Types of cases



Administration & Enforcement

 U.S. Attorney’s Offices and the Federal Programs
Branch defend federal government agencies in
tederal discrimination suits.

& DOJ Civil Rights Division engages in
and investigates allegations of
discrimination against government agencies and
anyone subject to federal funds.

DQOJ role



U.S. Attorney’s Offices

& Responsible for overseeing employment
discrimination litigation brought against
federal agencies in district courts

DQOJ - Civil Division
Detfensive Litigation



Federal employee makes informal complaint

Meets w/ EEOC/agency grievance bod

Makes formal complaint

EEOC/grievance body - Fact-finding/investigation

EEOC/grievance body determination

Reasonable cause

— Conciliation efforts unsuccessful

We represent Public employer

When lawsuit
is filed in

Federal District Court
Appellate Court




U.S. Attorney’s Offices — Case example
Phillips, et al.

et al. v. Cohen
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This is a race discrimination case under
Title VII.

Plaintiffs claim that facially neutral criteria
used to determine promotions had the

effect of discriminating against African-
American employees in the Department of
Defense’s Defense Finance and Accounting
Service, Columbus Center (“DFAS-CQO”), in
violation of 42 U.S.C. § 2000e-16.

Detensive Litigation



U.S. Attorney’s Offices — Case example
Phillips, et al.

& Discrimination complaint alleged disproportionately low
number of African-Americans receiving promotions

2 EEO Officer prepared report — found African-Americans
comprised about 22% of the DFAS workforce and received
about 22% of the promotions

& DFAS EEO referred complaint to EEOC

 Phillips filed complaint in Southern District of Ohio

Detensive Litigation



U.S. Attorney’s Offices — Case example
Phillips, et al.

2 Submitted allegations of discrimination under a disparate
impact theory, as follows:

During the 1991-95 hiring expansion at DFAS-CO, many new hires
were white women with no prior federal experience. By contrast,
many of DFAS-CO’s African-American employees had transferred
from other federal positions when the agency opened. A clique of
white supervisors held social functions to which white employees were

invited. A morale problem developed in the agency. The 1997 PAT
Report showed evidence that promotion policies disparately impacted
African-Americans. DFAS-CO has engaged in employment practices
that treat white employees more favorably in promotion, discipline,
awards, and performance appraisals.

Detensive Litigation



U.S. Attorney’s Offices — Case example
Phillips, et al.

k& Magistrate judge found that plaintiffs had failed to show
DFAS-CO’s promotion policies had a negative disparate
impact on African-Americans.

Defensive Litigation



Civil Rights Division

2 Responsible for the enforcement of federal
employment discrimination laws against state
and local government employers

DOJ — Civil Division



Civil Rights Division
— Employment Litigation Section

& Has jurisdiction under Title VII to bring cases
under both Section 707 and Section 706



Civil Rights Division
— Employment Litigation Section

& Section 707: A Department priority

@ Bring suits where there is reason to believe a
“pattern of practice” exists

@ DQOJ has self-starting authority to initiate
investigations



Griggs v. Duke Power
& Supreme Court decision 40 years ago

 Employment practices that disproportionately
screen out people of a particular race can be as
exclusive as a sign that reads:

BLACKS NEED NOT APPLY

& Applicant screening tests



Griggs v. Duke Power

The law is not designed to ensure any
pre-ordained outcome.

It is designed to ensure that the pool of applicants
is not artificially limited by unnecessary barriers
that bear no relationship to job performance.



U.S. v. State of New Jersey, et al. - 2012

& Alleged pattern or practice of discrimination
based on race and national origin

w Written exam to screen and select candidates
for promotion to police sergeant

i Consent decree — state will pay $1 million in
backpay to African American and Hispanic
victims



ULS. v. City of New York Fire Dept. - 2007

v Pass/Fail use of written exams for entry-level
firefighters had disparate impact on African-
Americans and Hispanics

& Tests not job related

k $98 million settlement for backpay and fringe
benefits



Civil Rights Division
— Employment Litigation Section

& Section 706: DOJ can file suit against a state or
local government employer based upon an

individual charge of discrimination referred by
the EEOC

@ After reasonable cause determination by EEOC
and failed efforts to conciliate

@z DOJ cannot initiate investigation on its own



U.S. v. Reading Parking Authority - 2013

& Discriminated against & harassed Hispanic
workers and then retaliated against former
worker when he complained

& New reporting and investigating process

& RPA will pay $77,500 in relief to victims



